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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

 

 1.  TIME:  9:00   CASE#: MSC17-02194 
CASE NAME: PAUL A VS WCCUSD 
HEARING ON DEMURRER TO  4th Amended COMPLAINT of A FILED BY WEST 
CONTRA COSTA UNIFIED SCHOOL DISTRICT, VRANDA BOOKER, MARK POHL 
* TENTATIVE RULING: * 
 
Continued at request of parties to July 29, 2021 at 9:00 AM in Dept. 33. CMC continued to that 
same date and time.   

  

  
 2.  TIME:  9:00   CASE#: MSC18-01193 
CASE NAME: WATERS VS SPALASSO, ET AL. 
HEARING ON MOTION TO/FOR COMPEL DEFT DANSKIN'S FURTHER RESPS TO 
DSCVRY FILED BY SIDNEY WATERS 
* TENTATIVE RULING: * 
 
As the parties did not meaningfully meet and confer, they are ordered to appear in person to 
meaningfully meet and confer, with appropriate COVID social distancing protocols enforced. 
Counsel will be given a room where they will attempt to work out a resolution to this seemingly 
unnecessary discovery dispute.   

  

 3.  TIME:  9:00   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY CENTRAL EAST 
BAY IPA MEDICAL GROUP, INC., STEVEN M KAPLAN MD , KENNETH BOWERS 
* TENTATIVE RULING: * 
 

 

Before the Court is the second motion for summary adjudication filed by the defendant Central 
East Bay IPA Medical Group, Inc. dba Muir Medical Group IPA ("IPA") against eleven of the 
plaintiffs, Jonathan Humphrey, Jatinder Marwaha, Maureen Mbadike-Obiora, Dolores Musco, 
Mark Musco, John Roberts, Carlos Andersen, Baldomero De Leon, Norman Livermore, and 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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Frank Tzeng, and Anthony Demeo, whose surviving spouse and successor, Linda Demeo, was 
substituted as plaintiff for Anthony Demeo by the Court's Order filed April 29, 2021 (the 
"Opposing Plaintiffs"). The IPA's second motion for summary adjudication is granted in part as 
to the breach of contract claims in the sixth cause of action by Jonathan Humphrey, Jatinder 
Marwaha, Maureen Mbadike-Obiora, Dolores Musco, Mark Musco, John Roberts, Carlos 
Andersen, Baldomero De Leon, and Norman Livermore, and denied as to the breach of 
contract claims in the sixth cause of action by Frank Tzeng, and Linda Demeo, as successor 
and substituted plaintiff for Anthony Demeo. 

Background 

The Opposing Plaintiffs are physicians who were shareholders in the IPA. Plaintiffs' Amended 
Complaint alleges multiple causes of action, including a sixth cause of action for breach of 
contract against the IPA. Plaintiffs' allege Defendants' acts and omissions resulted in the 
termination of a Professional Services Agreement between the IPA and John Muir Health 
Network and related John Muir entities ("John Muir" for convenience) effective December 31, 
2017, and the Board negotiating a new contract for physicians to provide medical services with 
Hill Physicians Medical Group IPA, Inc. ("Hill"). (Am. Compl. ¶¶ 24, 26, 29, 31.) After the John 
Muir agreement was terminated and the IPA entered into the new contract with Hill, Plaintiffs 
allege Defendants improperly compelled the repurchase of the IPA shares of the Opposing 
Plaintiffs who did not sign physician practice agreements with Hill effective January 1, 2018 
and/or did not meet the credentialing requirements to practice with Hill beginning January 1, 
2018. (Am. Compl. ¶¶ 35, 39, 41-44, 47, 57, 59.) Plaintiffs contend that the IPA's acts and 
omissions breached their Shareholder Agreements and Subscription Agreements with the IPA, 
among other claims. (Am. Compl. ¶¶ 116-121.) 

Legal Standards for Ruling on Motion for Summary Adjudication 

In Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232, the Court of 
Appeal recently explained that motions for summary adjudication under Code of Civil Procedure 
§ 437c(f)(1 "are 'procedurally identical' to summary judgment motions. [Citation.] A summary 
judgment motion 'shall be granted if all the papers submitted show that there is no triable issue 
as to any material fact and that the moving party is entitled to a judgment as a matter of law.' 
[Citation.] To be entitled to judgment as a matter of law, the moving party must show by 
admissible evidence that the 'action has no merit or that there is no defense' thereto. [Citation.]" 
(Id. at 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 859–860].) 
The pleadings define the scope of the issues considered on a motion for summary judgment or 
summary adjudication. (Doe v. Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues 
considered on summary judgment are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 
173 Cal.App.4th 156, 161 ["The complaint measures the materiality of the facts tendered in a 
defendant's challenge to the plaintiff's cause of action," quoting FPI Development, Inc. v. 
Nakashima (1991) 231 Cal.App.3d 367, 381].) 

A defendant has met its burden "if that party has shown that one or more elements of the cause 
of action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action." (CCP § 437c(p)(2).) Once the defendant has met this initial 
burden, the burden shifts to the plaintiff to produce admissible evidence showing that a triable 
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issue exists. (Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 
443, 453; CCP § 437c(p)(2).)  

The Court may not weigh the evidence but must view it "in the light most favorable to the 
opposing party and draw all reasonable inferences in favor of that party. [Citations omitted.]" 
(Weiss v. People ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary 
judgment cannot be granted when the facts are susceptible to more than one reasonable 
inference . . . .' " (Husman v. Toyota Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 
[quoting Rosas v. BASF Corp. (2015) 236 Cal.App.4th 1378, 1392].)   

Analysis 

The IPA contends that the Opposing Plaintiffs' breach of contract claims in their sixth cause of 
action fail because the Opposing Plaintiffs cannot prove the essential element that the IPA 
breached any express provision of the contracts between the IPA and each of the Opposing 
Shareholders. (See Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 221, 
228 ["A cause of action for damages for breach of contract is comprised of the following 
elements: (1) the contract, (2) plaintiff's performance or excuse for nonperformance, (3) 
defendant's breach, and (4) the resulting damages to plaintiff," quoting Careau & Co. v. Security 
Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1388].) 

Most of the facts set forth in support of the motion in Defendants' Statement of Undisputed 
Material Facts ("DUMF") are undisputed. In opposition to the motion, Plaintiffs filed a Response 
to the DUMF ("PR" for convenience). Plaintiffs also filed a Plaintiffs' Separate Statement of 
Undisputed Material Facts setting forth additional facts they contend raise triable issues of fact 
("PAF "), to which the IPA has responded. 

A. Undisputed Facts 

The Opposing Plaintiffs were all shareholders of the IPA until the end of December 2017, when 
the IPA's professional services agreement with John Muir terminated. (PR 1-4, 11.) The Articles 
of Incorporation, as amended and restated, provide that to hold shares in the IPA, the 
shareholder must maintain in effect an agreement for "such person's provision of professional 
medical services on behalf of, or arranged by" the IPA. (PR 20; Burness Decl. Exh. 1 [Art. 
V(A)(2)].) Further, the IPA "shall repurchase" shares held by "any person who fails to satisfy" 
that requirement, at the price and on the terms and conditions set forth in a shareholder 
agreement between the IPA and the shareholder. (Burness Decl. Exh. 1 [Art. V(b)].)  

1. The Contracts 

Drs. Humphrey, Marwaha, Mbadike-Obiora and Roberts (the "BASS Doctors") were employees 
of Bay Area Surgical Specialists ("BASS"). (PR 5.) The BASS Doctors, Dr. Dolores Musco and 
Dr. Mark Musco (the "Muscos"), Dr. De Leon and Dr. Andersen are primary care physicians 
("PCPs"), each of whom had a Primary Care Provider Agreement ("PCP Agreement") with the 
IPA. (PR 6, 7, 8.) Drs. Livermore, Tzeng, and Demeo ("Specialist Doctors"), were specialists, 
and each had a Participating Specialist Agreement with the IPA ("Specialist Agreement"). (PR 9, 
10.) The PCP Agreements and Specialist Agreements, referred to in this ruling as "Physician 
Agreements," are the agreements by which the Opposing Plaintiffs each agreed to provide 
medical services to the IPA.  
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Drs. Demeo and Livermore became IPA shareholders under Preferred Stock Shareholder 
Agreements that were later amended to exchange their preferred shares for common stock, and 
they also signed Preferred Stock Subscription Agreements. (PR 13, 14.) The other nine 
Opposing Plaintiffs each signed a Common Stock Shareholder Agreement and a related 
Common Stock Subscription Agreement to obtain their shares. (PR 12, 14.) The Preferred Stock 
Shareholder Agreements, as amended, and Common Stock Shareholder Agreements are 
referred to as the "Shareholder Agreements." The Preferred Stock Subscription Agreements 
and Common Stock Subscription Agreements are referred to as the "Subscription Agreements."  

There is no copy in the record of Dr. Demeo's Preferred Stock Shareholder Agreement; there is 
also no other evidence of the terms of Dr. Demeo's Preferred Stock Shareholder Agreement. 
(PR 22.) Paragraph 6 of each of the other Opposing Plaintiffs' Shareholder Agreements 
provides for repurchase of shares if certain triggering events occur.  

Paragraph 6 of Dr. Livermore's Preferred Stock Shareholder Agreement provides in pertinent 
part: "In the event of the   . . . termination of the Physician Agreement for any reason, including, 
without limitation, without cause by the IPA . . .  Shareholder shall sell to IPA, and IPA shall 
purchase from Shareholder, the Share owned or held by the Shareholder" for the purchase price 
specified in the Shareholder Agreement. (PR 17.)  Paragraph 6 of the Common Stock 
Shareholder Agreements provides in pertinent part: "In the event of the . . . termination of the 
Physician Agreement for any reason   . . . including, without cause by the IPA . . . the Share 
shall be cancelled immediately without further action by IPA or Shareholder" and IPA is required 
to pay the shareholder the purchase price of the stock. (PR 16.) There is no dispute that the 
"Physician Agreement" referred to in the Shareholder Agreements is either the PCP Agreement 
or the Specialist Agreement between the doctors and the IPA, and that the Physician 
Agreements renewed annually. (PR 7, 18.) 

2. Affirmative Acts by Certain Opposing Plaintiffs to Terminate Their Physician 
Agreements  
 

The manner and timing by which the Physician Agreements and shareholder relationships 
between each of the Opposing Plaintiffs and the IPA ended varies among the doctors. As to the 
BASS Doctors, the Muscos, and Dr. Andersen (the "Terminating Doctors" for convenience), in 
the fall of 2017, each of those doctors provided notice to the IPA that their respective Physician 
Agreements would terminate effective as of the close of business on December 31, 2017, and 
that they would cease having a Physician Agreement in effect with the IPA as of that date and 
time. (PR 27-29 [BASS Doctors]; 23-25 [Muscos]; 34 [Andersen].) Dr. Andersen also did not 
return a credentialing packet for Hill. (PR 55.)  

3. IPA's Termination of Uncredentialed Doctors for Failure to Submit Hill 
Credentialing Packets 
 

As to Drs. De Leon, Livermore, Demeo, and Tzeng (the "Uncredentialed Doctors"), none of 
those doctors returned a credentialing packet which the IPA required them to send to Hill for 
them to provide medical services after January 1, 2018, when the IPA's agreement with Hill 
became effective and the IPA's provider agreement with John Muir ended. (PR 55.) The IPA 
sent written notice to each of the Uncredentialed Doctors dated December 19, 2017, advising 
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them that their respective Physician Agreements with the IPA would terminate effective 
December 31, 2017, because they had not returned credentialing packages for Hill. (PR 56.)  

It is undisputed that in October 2017, the IPA also sent a notice to Drs. Andersen, De Leon, and 
Livermore, which they acknowledge receiving, providing them with the Hill credentialing packet 
to complete and sent multiple notices reminding them to complete the credentialing packet. (PR 
40, 49.) Drs. Andersen and Livermore understood that they would have to go through a 
credentialing process to join another practice such as Hill. (PR 37, 39.) Dr. Andersen did not 
submit a credentialing packet for Hill, but by the time he received the IPA's December 19, 2017 
notice of termination, he had already notified the IPA of his intention to have his Physician 
Agreement with the IPA terminate as of December 31, 2017. (PR 34, 55.) 

There is also no dispute that the IPA sent a letter notifying the Opposing Shareholders of the 
IPA's repurchase of each of the Opposing Shareholders' shares dated January 2, 2018 and that 
the IPA tendered checks to each of them for the amount of the purchase price stated in their 
respective Shareholder Agreements. (PR 57-63.) 

B. No Triable Issues of Material Fact Exist as to the Terminating Shareholders 
 

The Terminating Doctors each admit almost all the materials facts listed in the DUMF related to 
their breach of contract claim. (PR 1-6, 8, 9, 11-16, 20, 21-39, 56-63.) The Terminating Doctors 
each admit that they affirmatively notified the IPA they intended to terminate their Physician 
Agreements with the IPA effective as of December 31, 2017. (PR 27-29 [BASS Doctors]; 23-25 
[Muscos]; 34 [Andersen].) The fact that the Physician Agreement provided for a 90-day notice of 
termination by either side does not create a triable issue of fact when the Terminating Doctors 
gave less than 90 days' written notice, but based on the Terminating Doctors' notices, the IPA 
allowed them to terminate as they requested as of December 31, 2017. (PR 7.)  

Some of the Terminating Doctors testified that they understood the termination of their Physician 
Agreements would result in the repurchase of their shares under the terms of their Shareholder 
Agreements. (PR 31, 32.) Those that did not have admitted in deposition testimony the 
authenticity of their Shareholder Agreements and that the terms of their agreements provide for 
repurchase of their shares if their Physician Agreement terminated. (PR 16.) 

However, the Terminating Doctors assert the IPA told them they had to be exclusive providers 
to Hill in order to continue their relationship with the IPA and retain their shares, even though the 
IPA admits the terms of both their Physician Agreements and their Shareholder Agreements 
with the IPA did not require them to be exclusive IPA providers. (Memo. ISO Opp. p. 4, ll. 7-25; 
PR 53; PAF 8-17; Def. Resp. to PAF 6, 7.) The Terminating Doctors contend that if they were 
given the chance to sign non-exclusive provider agreements with Hill, they would have done so 
to preserve their shares in the IPA, but they were not given that chance. (PAF 12, 13.)  

The Terminating Doctors in effect contend that the IPA imposed conditions on continuing their 
relationship with the IPA under their Physician Agreement and Shareholder Agreements that 
were not provided for in their contracts with the IPA and that they terminated their relationship 
with the IPA based on the imposition of those conditions. The Terminating Doctors, however, do 
not cite any express provision of their Shareholder Agreements or Subscription Agreements 
which they contend the IPA breached by allegedly misinforming or misleading them that they 
had to be exclusive with Hill beginning January 1, 2018.  
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If the officers or directors of the IPA misrepresented the relationship the Terminating Doctors 
were required to have with Hill beginning in 2018, or concealed material facts regarding the true 
Hill requirements, or imposed improper exclusivity requirements or otherwise acted or failed to 
act with in order to deny the Terminating Doctors the benefits of their Shareholder Agreements 
or Subscription Agreements, the Defendants may have violated the implied covenant of good 
faith and fair dealing or their fiduciary duties, or be liable for concealment, as the Terminating 
Doctors have alleged in other causes of action in their Amended Complaint. The Terminating 
Doctors, however, have not connected those facts to any provision of the Shareholder 
Agreements and Subscription Agreements which are the contracts subject to the breach of 
contract cause of action to show that any provision of those contracts has been breached by 
that conduct. They have not demonstrated an essential element of this cause of action as a 
result; namely, a breach of a provision of or obligation of the IPA stated under any of their 
Shareholder Agreements or Subscription Agreements. 

C. No Triable Issues of Material Fact Exist as to Dr. Andersen Based on the IPA's 
Failure to Provide 30 Days' Notice of Breach of the Physician Agreement  
 

Dr. Andersen, one of the Terminating Shareholders, attempts to raise a triable issue of fact by 
asserting the IPA failed to give him 30 days' notice of his breach of the credentialing/re-
credentialing requirement and an opportunity to cure under paragraph 10.5(a) of his Physician 
Agreement. (PR 8, 56, 57.) However, Dr. Andersen admits he terminated his Physician 
Agreement with the IPA on November 10, 2017, effective as of December 31, 2017. (PR 34.)  

In addition, the 30-day notice provision of subparagraph 10.5(a) does not apply to termination of 
the Physician Agreement for failure to complete required credentialing, and Dr. Andersen admits 
he did not submit the required Hill credentialing packet. (PR 18, 22, 34, 39, 55, 57, 60, 61.) The 
introductory clause of paragraph 10.5 of each of the Physician Agreements provides that "IPA 
shall have the right to terminate this agreement immediately upon the occurrence of one or 
more of the following events" set forth in the ensuing subparagraphs, including under 
subparagraph 10.5(d) when a doctor "fails to comply with their credentialing and recredentialing 
policies and procedures of IPA or health network as adopted or amended from time to time." 
(PR 8 [emphasis added].) The failure to meet the credentialing requirement permits the IPA to 
"immediately" terminate the Physician Agreement which in turn, under the Shareholder 
Agreement, permits the IPA to purchase the doctor's share. (PR 8, 55-57.)  

The Court interprets a contract based on the clear and explicit language of the agreement, 
giving effect to each provision. (Civ. Code §§ 1638, 1641; Iqbal v. Ziadeh (2017) 10 Cal.App.5th 
1, 10-11 [" '[T]he character of a contract is not to be determined by isolating any single clause or 
group of clauses ….' [Citations omitted.] On the contrary, '[a] contract is to be construed as a 
whole, "so as to give effect to every part, if reasonably practicable, each clause helping to 
interpret the other." ' [Citations, internal quotations omitted.]"].) Specific terms control over 
general provisions. (Ortega Rock Quarry v. Golden Eagle Ins. Corp. (2006) 141 Cal.App.4th 
969, 981 [" 'Under the principle of ejusdem generis, “[p]articular expressions qualify those which 
are general.' (Civ. Code, § 3534.)"].)  

Paragraph 10.5 and its subparagraphs are unambiguous. The Opposing Plaintiffs have not 
argued or presented any facts or evidence from which the Court could conclude the language of 
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paragraph 10.5 and the applicable subparagraphs are ambiguous or subject to the interpretation 
advocated by Dr. Andersen and some of the other Opposing Plaintiffs.  

Based on the structure and language of paragraph 10.5, subparagraph (a) of paragraph 10.5 
does not apply to or govern the other subparagraphs (b) through (q) of paragraph 10.5, 
specifically subparagraph 10.5(d). Each of the subparagraphs of 10.5 describe different 
occurrences or events permitting termination of the agreement. The 30-day notice provision of 
subparagraph 10.5(a) is not referred to or incorporated into any of the other subparagraphs, 
including subparagraph 10.5(d). If the 30-day notice provision of subparagraph (a) were 
intended to apply to all of the events listed in Paragraph 10.5, it would have been part of the 
introductory clause of that section which by the structure of the section is applicable to all the 
lettered subparagraphs (a) through (q).  

D. No Triable Issues of Material Fact Exist as to Dr. De Leon 
 

Dr. De Leon also contends that the IPA improperly terminated his Physician Agreement without 
providing him 30 days' notice and an opportunity to cure his breach for his failure to return the 
credentialing documents to Hill pursuant to subparagraph 10.5(a) of his Physician Agreement. 
(Memo. ISO Opp. p. 3, ll. 14-21, p. 5, ll. 3-6; PR 10, 56; PAF 18-20.) For the reasons set forth 
above as to Dr. Andersen, paragraph 10.5 is not reasonably susceptible to the interpretation Dr. 
Leon advocates. The 30-day notice provision of paragraph 10.5(a) by the clear terms of the 
contract does not apply to termination for failure to comply with credentialing required by the 
IPA, which is a ground for immediate termination of the contract under paragraph 10.5(d). 

Dr. Leon also contends that he was told he had to be exclusive to Hill, that he was not given the 
opportunity to be non-exclusive with Hill, and that he would have signed non-exclusively with 
Hill. (PR 53; PAF 12, 13.) For the reasons set forth above with respect to the Terminating 
Doctors, these facts do not raise a triable issue of fact material to the sixth cause of action for 
breach of contract.  

E. No Triable Issues of Material Fact Exist as to Dr. Livermore 
 

Dr. Livermore raises the same argument regarding the lack of 30 days' notice from the IPA and 
an opportunity to cure his breach by failure to provide the credentialing packet under paragraph 
10.5(a) of his Physician Agreement. (Memo. ISO Opp. p. 3, ll. 14-21, p. 5, ll. 3-6; PR 10, 56; 
PAF 18-20.) For the reasons set forth above, this fact does not raise a triable issue material to 
the sixth cause of action for breach of contract. 

Dr. Livermore also contends that he was not told why he needed to fill out the Hill credentialing 
packet. (PAF 3.) Dr. Livermore, however, admits the understood he could not join Hill without 
doing paperwork, including credentialing. (PR 37.) He does not dispute that the IPA's John Muir 
contract was ending effective December 31, 2017, and that the IPA had entered into a contract 
with Hill. (PR 1-4.) Though Dr. Livermore contends that he felt "blindsided" by the December 19, 
2017 letter informing him his share would be repurchased for his failure to provide the Hill 
credentialing packet (PAF 4), he has admitted that the IPA sent him the Hill credentialing 
package and multiple reminders to return the packets, and that he signed his Physician 
Agreement and his Preferred Stock Shareholder Agreement, and what those documents 
provide, including the terms that provided for repurchase of his share if he failed to maintain his 
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Physician Agreement in effect. (PR 10, 13, 15, 17, 18, 22, 40, 49.) Dr. Livermore admits he 
never asked for any information about the Hill credentialing packet he received. (PR 52.)  

Given the undisputed material facts, Dr. Livermore also has not raised a material fact dispute 
that by demonstrating the IPA breached any express provision of his Shareholder Agreement or 
Subscription Agreement as alleged in the sixth cause of action for breach of contract.  

F. Triable Issues of Fact Exist as to Drs. Demeo and Tzeng 
 

There are material factual disputes as to whether Drs. Demeo and Tzeng were provided with 
notice of the credentialing requirement for the transition to Hill and sufficient opportunity to 
complete the credentialing with Hill before the IPA declared their Physician Agreements to be 
terminated on December 19, 2017, and repurchased their shares under their Shareholder 
Agreements on January 2, 2018.  

The IPA contends it sent multiple notices to Drs. Demeo and Tzeng in October 2017 advising 
them they were required to submit credentialing packets to Hill for them to be affiliated with Hill 
through the IPA beginning January 1, 2018. (PR 40, 49.) Drs. Demeo and Tzeng deny that they 
received any notices from the IPA with the Hill credentialing packet, which were apparently sent 
to them only by email, until they received the December 19, 2017 letter from the IPA informing 
them their Physician Agreements were terminated based on their failure to complete the Hill 
credentialing packet. (PR 49-51; PAF 2, 5, 29.) Drs. Demeo and Tzeng have also testified that 
they would have completed their credentialing packets with Hill to keep their respective shares 
in the IPA. (PAF 28.) Further, the motion does not provide evidence of the terms of Dr. Demeo's 
Preferred Stock Shareholder Agreement or his Subscription Agreement and the terms on which 
the IPA can purchase or cancel the share. (PR 22; Def. Exhs. 50, 51.) 

In its Reply and Response to the PAF, the IPA contends that it is "immaterial" whether Drs. 
Demeo and Tzeng received the notices the IPA sent to them regarding Hill's credentialing 
packets and the requirement that they complete and return the packets. (Def. Resp. to PAF No. 
2.) However, Defendant's inclusion of multiple "material" facts in its DUMF addressing the 
notices the IPA asserts were sent to Drs. Demeo and Tzeng is an admission of the materiality of 
the facts. The Opposing Plaintiffs have successfully contested those material facts with contrary 
evidence. (PR 40, 49-51; PAF 2, 5, 29.) (Preis v. Am. Indem. Co. (1990) 220 Cal.App.3d 752, 
760 ["Assuming Maurer's testimony as to Appleby's habit and custom in mailing cancellation 
notices is admissible to prove a notice cancelling this particular policy was mailed, this evidence 
is contradicted by Henschell's declaration neither he nor Leon ever received such a notice. 
Henschell's declaration raises a triable issue of fact as to whether the notice was mailed. 
[Citation omitted.]"].) 

Further, arguably, the IPA has not met its burden of going forward with evidence on the motion 
by demonstrating a lack of breach of Dr. Demeo's and Dr. Tzeng's Physician Agreements with 
respect to credentialing requests and notice. The IPA has not included the portions of their 
Physician Agreements governing notice and credentialing requests by the IPA. It has not 
presented evidence showing that there are no provisions of the Physicians Agreements 
addressing those matters. Therefore, there are triable issues of fact precluding summary 
adjudication as to those Opposing Plaintiffs. 
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Evidentiary Objections 

Defendant filed evidentiary objections to certain evidence offered by the Opposing Plaintiffs. 
Pursuant to Code of Civil Procedure § 437c(q), the Court rules only on Objection No. 5 as the 
only objection material to the ruling. Objection No. 5 is overruled. (Evid. Code §§ 1240, 1241.) 

  

 4.  TIME:  9:00   CASE#: MSC19-00864 
CASE NAME: BRYCE SIMPSON VS ALCHERA INC 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AS TO PLTF;S 3RD & 
6TH CAUSE OF ACTIO FILED BY BRYCE SIMPSON 
* TENTATIVE RULING: * 
 
  
 
 For the following reasons, Plaintiff’s motion for summary adjudication of the third and 
sixth causes of action is granted.  
 
Legal Standard  
 
A party may move for summary adjudication as to one or more causes of action, proceeding in 
all procedural respects as in a motion for summary judgment. (Code Civ. Proc., § 437c (f).) A 
motion for summary adjudication shall be granted only if it completely disposes of a cause of 
action, an affirmative defense, a claim for damages, or an issue of duty. (Code Civ. Proc., § 
437c (f)(2).)  
 
A motion for summary judgment shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law. (Code Civ. Proc., § 437c (c).) The Court considers all of the evidence set forth in 
the papers, except the evidence to which objections have been made and sustained, and all 
inferences reasonably deducible from the evidence. (Ibid.) In reviewing the papers, the court 
should “construe the moving party's affidavits strictly, construe the opponent's affidavits liberally, 
and resolve doubts about the propriety of granting the motion in favor of the party opposing it.” 
(Szadolci v. Hollywood Park Operating Co. (1993) 14 Cal.App.4th 16, 19.)  
 
Analysis 
 
Plaintiff moves for summary adjudication on his first and third causes of action, for failure to 
provide wage statements in violation of Labor Code § 226 and for penalties pursuant to the 
Private Attorneys General Act (“PAGA”, Labor Code § 2698 et seq.)  
 
Defendants raise no factual disputes and concede both of the causes of action upon which 
Plaintiff moves for summary adjudication. (Response to Motion for Summary Adjudication on 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/10/21 

 
 

- 10 - 

Third and Sixth Causes of Action (“Response”), p. 6.) Summary adjudication is therefore 
granted. 
 
The remaining issue to be determined is the appropriate penalty. Plaintiff seeks the maximum 
civil penalty of $46,500.00, calculated based on the statutory penalty of $250 per missed wage 
statement for each affected employee set forth in Labor Code § 226.3. (Memorandum in 
Support of Motion for Summary Adjudication (“Memorandum”), p. 10.) 
 
PAGA provides that the Court “may award a lesser amount than the maximum civil penalty 
amount specified by this part if, based on the facts and circumstances of the particular case, to 
do otherwise would result in an award that is unjust, arbitrary and oppressive, or confiscatory.” 
Labor Code § 2699(e)(2). The Court may not reduce the penalties to zero. Thurman v. Bayshore 
Transit Mgmt., Inc. (2012) 203 Cal.App.4th 1112, 1135. 
 
Plaintiff argues that the maximum penalty is appropriate here because Defendant’s conduct was 
not inadvertent. (Memorandum, p. 12, citing UMF Nos 3-15.) 
 
Defendants offer several factual assertions in support of a reduced penalty: 

1. the lack of wage statements was a temporary occurrence during a period of reduced 
cashflow in the company when the owner-operators resorted to paying employees 
via “individual checks” rather than through a payroll service; 

2. during this time, the owner-operators of the business drew no salaries and received 
no benefits but ensured all wages due to employees were paid, save the disputed 
wages arising from Plaintiff’s alleged misclassification; 

3. the wage statement statutory violation was remedied before Plaintiff served his 
PAGA notice or commenced his lawsuit;  

4. after the company experienced improved cashflow in late 2018, its operators at first 
struggled to correct the wage statements violation because the company’s controller, 
who was the son of Defendant Lester John Lloyd and brother of Defendant Andrew 
Thomas Lloyd, was suffering from cancer and ultimately passed away in October of 
2018, leaving the company’s accounting temporarily in disarray 

5. the company’s revenue for 2018 was $125,187, thus the maximum penalty would be 
more than 36% of the annual revenue for the relevant time period. (Response pp. 5-
8.) 

 
Defendants argue that in the circumstances, a penalty of $46,500 would be “unjust, arbitrary 
and oppressive, or confiscatory”. (Response, p. 8, citing Labor Code § 2699(e)(2)).  
 
Plaintiff replies that a reduction in penalties is not appropriate here because the failure to 
provide wage statements was not inadvertent. (Reply in Support of Motion for Summary 
Adjudication, p. 2.) Plaintiff does not address Defendants’ argument that  “[c]ourts have reduced 
penalties where employers took steps before or during the litigation to comply with their clear 
obligations under the law.” (Response p. 7, citing Bernstein v. Virgin Am., Inc., 365 F. Supp.3d 
980, 992 (N.D. Cal. 2019).). Nor does Plaintiff address Defendants’ argument that courts reduce 
penalties in cases where wage statements were deficient, but employees were not deprived of 
compensation for the hours they worked. (Ibid.) 
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Given the mitigating circumstances, particularly that Defendant proactively corrected the 
violation between October of 2018 and January of 2019, before Plaintiff provided PAGA notice 
or filed suit, the Court orders that the civil penalties for failure to furnish wage statements are 
reduced by 25%, for a total penalty of $34,875. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01794 
CASE NAME: MURPHY VS LU 
HEARING ON MOTION TO/FOR LEAVE TO FILE 1ST AMENDED CROSS 
COMPLAINT FILED BY JENNIFER "JENNY" YING LIN LU 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

 6.  TIME:  9:00   CASE#: MSC19-02268 
CASE NAME: BARADAR VS OLIVER 
HEARING ON MOTION TO/FOR STRIKE PRAYER FOR ATTY FEES, DAMAGES 
FROM 2ND AC FILED BY DOUGLAS E OLIVER 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

 7.  TIME:  9:00   CASE#: MSC19-02408 
CASE NAME: SWENINGSEN VS. GUPTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person. 
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 8.  TIME:  9:00   CASE#: MSC19-02408 
CASE NAME: SWENINGSEN VS. GUPTA 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of WISDOM 
TREE HOME LLC FILED BY WILLIAM C SCOTT JR 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person. 

  

 9.  TIME:  9:00   CASE#: MSC19-02408 
CASE NAME: SWENINGSEN VS. GUPTA 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of WISDOM 
TREE HOME LLC FILED BY OLIVER SWENINGSEN, ANN SWENINGSEN 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person. 

  

10.  TIME:  9:00   CASE#: MSC20-00094 
CASE NAME: THE CITY OF OAKLAND VS SANTOS, 
HEARING ON MOTION TO/FOR ORDER VACATING & SETTING ASIDE JUDGMENT 
FILED BY CYNTHIA NIZAR 
* TENTATIVE RULING: * 
 
Defendant Cynthia Nizar’s Motion for Order Vacating and Setting Aside Judgment is denied 

without prejudice.  Defendant failed to correct the deficiencies of the previously filed motion. 

The motion does not comply with the requirements of Code of Civil Procedure § 473(b). 

 

Background 

 On January 15, 2019, Defendant Cynthia Nizar’s husband, Defendant Moacir Santos, 

entered into a stipulated judgment with the City of Oakland.  Santos has failed to make the 

required payments on the judgment.  On or around April 1, 2019, Santos executed an 

interspousal transfer deed, which transferred all of his interest in the real property located at 

3252 Cub Court in Antioch to his wife, Defendant Cynthia Nizar, with no consideration.  Plaintiff 

believes this was Santos’ primary asset.   Plaintiff filed this action for Intentionally Fraudulent 

Transfers; Constructively Fraudulent Transfer, under Civil Code §§ 3439.04 and 3439.05; and 

Conspiracy to Defraud. 
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Analysis 

 Defendant Cynthia Nizar was personally served with Summons and Complaint on 

December 19, 2020.  Default entered against Cynthia Nizar on February 10, 2021. 

Cynthia Nizar moved to vacate the default pursuant to Code of Civil Procedure § 473, which 

was heard on April 29, 2021.  The Court issued the tentative ruling and there was no opposition, 

which became the ruling of the Court.  The Court denied the motion to vacate default without 

prejudice.   Defendant had failed to attach the proposed pleading and provided no declaration 

explaining her mistake, inadvertence or excusable neglect in failing to timely respond to the 

summons and complaint. 

 Nizar refiled her motion on April 29, 2021.  The new moving papers appear to simply 

duplicate the previous motion, containing an additional statement which is inapplicable to correct 

the deficiencies. 

 “A requirement for discretionary relief is that the application ‘be accompanied by a copy 

of the answer or other pleading proposed to be filed therein, otherwise the application shall not 

be granted …. [Citation.]” (Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal.App.4th 215, 

225.)  “‘The plain object of the provision [requiring a copy of the answer or other pleading] was 

simply to require the delinquent party seeking leave to contest on the merits, to show his good 

faith and readiness to at once file his answer in the event that leave is granted by producing a 

copy of the proposed answer for the inspection of his adversary and the court.’ [Citation.]”  

(Austin v. Los Angeles Unified School Dist. (2016) 244 Cal.App.4th 918, 933.)   

 "It is settled that the law favors a trial on the merits….”    (Caldwell v. Methodist 

Hospital (1994) 24 Cal.App.4th 1521, 1524.)  For this reason, the Court will permit Defendant 

one last opportunity to bring a timely filed and served motion that complies with CCP § 473(b).   

 Defendant should also be aware that CCP § 473(b) provides the Court may, “upon any 

terms as may be just” relieve a party from default. Plaintiff has requested the Court require 

payment of $1,000. As Plaintiff has already responded to two of Defendant’s non-complying 

motions, and may be have to respond a third, the Court will be inclined to grant some 

compensation to Plaintiff if the upcoming motion is granted. 

 

  

11.  TIME:  9:00   CASE#: MSC20-00334 
CASE NAME: TOGNELA VS HASTINGS 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY THOMAS HASTINGS) 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  
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12.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON MOTION TO/FOR STIRKE FIRST AMENDED COMPLAINT FILED BY 
CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Continued to July 15, 2021 at 9:00 AM in Dept. 33 to be heard with the Demurrer.  

  

13.  TIME:  9:00   CASE#: MSC21-00163 
CASE NAME: MURDOCH VS YANG ET AL. 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF THE COMPLAINT FILED 
BY DAVID YANG, LENA YANG 
* TENTATIVE RULING: * 
 
  
  

 Defendant Yang’s Motion to Strike is granted in part and denied in part. 

 Pursuant to Code of Civil Procedure §§ 435, 436(a) and (b); and Evidence Code § 352, 

Defendant moves to strike all allegations of “formal, binding” and “binding” from the complaint in 

reference to Defendant’s alleged approval of the proposed assignees. Defendant also seeks to 

strike p.5, lines 19-20. 

 Code of Civil Procedure section 436 grants the trial court discretion to consider striking 

improper matter from pleadings “at any time in its discretion.”  (CPF Agency Corp. v. R&S 

Towing (2005) 132 Cal.App.4th 1014, 1021.) The Court may strike out “any irrelevant… matter 

asserted in any pleading.”  CCP § 436.  “Irrelevant matter” means immaterial allegation.  (CCP § 

431.10(c).)   The motion is granted as to Page 5, Lines 19-20, which states, “Demand had been 

made for a copy of said credit reports, which have been rejected by Defendant’s counsel.”  This 

allegation is immaterial to Defendant’s conduct in consenting to approval of assignee for lease 

and later retracting the consent. 

 As to inclusion of the terms “binding and formal” in reference to the landlord’s consent, 

the motion to strike is denied.  While the terms may be legal conclusions, Defendant has not 

demonstrated the characterization of the consent in these terms is either false or improper. In its 

discretion, the Court denies the motion as to these terms. 
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14.  TIME:  9:00   CASE#: MSC21-00163 
CASE NAME: MURDOCH VS YANG ET AL. 
HEARING ON DEMURRER TO COMPLAINT of MURDOCH FILED BY DAVID YANG, 
LENA YANG 
* TENTATIVE RULING: * 
 

 Defendant David Yang’s demurrer to the Second Cause of Action for Breach of the 

Covenant of Good Faith and Fair Dealing is overruled. 

 

Background 

 Plaintiff Michelle Murdoch, dba Alamo Laundromat, as a tenant, entered into a contract 

entitled “Standard Industrial Commercial Multi-Tenet Lease Net” for the lease of real property 

located at 1495 Danville Boulevard in Alamo. The Lease term was set for five years, until 

October 1, 2023. The Lease contained a provision that Lessee shall not assign, transfer, 

mortgage, encumber, or sublet all or any part of Lessee’s interest without Lessor’s prior written 

consent. 

 Plaintiff attempted to sell the business and proposed two assignees, whom Defendant 

approved and later rescinded the consent.  Plaintiff filed this action for breach of contract (first), 

breach of the covenant of good faith and fair dealing (second), intentional interference with 

business relations (third), fraud (fourth), and declaratory relief (fifth).    

 

Demurrer 

 Pursuant to CCP §§ 430.10(e) and 430.70, Defendant demurs to the second cause of 

action for breach of good faith and fair dealing on the ground Plaintiff has not alleged facts 

sufficient to state a cause of action.  Defendant argues Plaintiff has not alleged more than a 

breach of contract cause of action. 

  

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer, the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)  “If the complaint 

states a cause of action under any theory, regardless of the title under which the factual basis 

for relief is stated, that aspect of the complaint is good against a demurrer.”  (Quelimane Co. v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
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2nd Cause of Action (Breach of Implied Covenant of Good Faith and Fair Dealing)  

 Plaintiff alleges that under California Law, Defendants were required to act fairly and in 

good faith in all matters dealing with the Plaintiff, and specifically in giving consent to Plaintiff’s 

proposed assignees.  (Complaint, ¶31.)  Defendant David Yang breached the covenant “by 

giving formal, binding consent to proposed assignees, then after significant delays by the 

Defendants, retracting and disavowing Defendants’ approvals or adding new conditions….” 

(Complaint ¶33.)  

  Defendant maintains the breach of good faith and fair dealing cause of action is the 

same as the breach of contract cause of action. “If the allegations do not go beyond the 

statement of a mere contract breach and, relying on the same alleged acts, simply seek the 

same damages or other relief already claimed in a companion contract cause of action, they 

may be disregarded as superfluous as no additional claim is actually stated.” (Careau & Co. v. 

Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)      

 Defendant is correct.  A breach of the implied covenant of good faith and fair dealing 

involves something beyond breach of the contractual duty itself.  (Careau, at p. 1394.)  “If the 

allegations do not go beyond the statement of a mere contract breach and, relying on the same 

alleged acts, simply seek the same damages or other relief already claimed in a companion 

contract cause of action, they may be disregarded as superfluous as no additional claim is 

actually stated.” (Ibid at p. 1395.)  According to Careau, the allegations must show conduct of 

the defendant that demonstrates a failure or refusal to discharge contractual responsibilities, 

prompted “by a conscious and deliberate act, which unfairly frustrates the agreed common 

purposes and disappoints the reasonable expectations of the other party thereby depriving that 

party of the benefits of the agreement.” (Ibid at p. 1395.)   

 Here, Plaintiff alleges Defendant David Yang would give his approval to a prospective 

assignee, during which time Plaintiff would move forward with escrow for sale of the business, 

only to have Defendant unreasonably retract the consent after delay.  He allegedly did this 

twice, which Plaintiff alleges Defendant did intentionally to take advantage of her during the 

Covid-19 pandemic.  Plaintiff has alleged sufficient facts to survive a demurrer. 

  

15.  TIME:  9:00   CASE#: MSN19-0101 
CASE NAME: LAS SENDAS COMM VS REUVENI 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES & COSTS FILED BY LAS 
SENDAS COMMUNITY ASSOCIATION, 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  
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16.  TIME:  9:00   CASE#: MSN21-0583 
CASE NAME: RE J.G. WENTWORTH ORIGINATIONS 
HEARING ON PTN FOR APPROVAL FOR TRANSFER OF PAYMENT RIGHTS ( PTR) 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom with petitioner. 

  

17.  TIME:  9:00   CASE#: MSN21-0693 
CASE NAME: RE R.G. JR: APPROVAL FOR TRANS 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF PAYMENT 
RIGHTS FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom with petitioner. 

 


